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THE RELATIONS BETWEEN THE UNITED STATES AND 

PORTO RICO * 

(Past, Present and Future) 
Part II (Continued) 

2. EFFECTS OF THE ACQUISITION 

In approaching the discussion of the effects of the acquisition of Porto 
Rico as a result of the Treaty of Paris of 1899, we are confronted by one 
of the most difficult problems arising in the consideration of the rela- 
tions between the United States and Porto Rico. The difficulty is due 
in a great measure to the absence of a positive, unequivocal and unani- 
mous opinion of the Supreme Court in the decision of the so-called 
Insular Cases, which have given rise to so much doubt, uncertainty 
and difference of opinion among lawyers in regard to this vital subject. 

If the acquisition of Porto Rico had been the only one made by the 
United States at that time, the problem would have been comparatively 
easy. It would have been enough, perhaps, to turn to the earlier prec- 
edents laid down by the Supreme Court to find sufficient guiding light 
and ample authority to arrive at a satisfactory solution. Congress 
itself, probably, would have rendered it unnecessary to appeal to the 
Supreme Court by doing complete justice to the people who had re- 
ceived the United States with such sincere demonstrations of rejoicing, 
friendship and affection. 

But, unfortunately, together with the acquisition of Porto Rico there 
came that wonderful adventure of the Philippines, which appeared 
so seducing, so alluring, and so irresistible. 70 It was a golden dream at 
first. It seemed for a moment that in this extraordinary acquisition 
"so lightly undertaken and accomplished with so little pride of achieve- 
ment," there was nothing else than the fulfillment of a great mission 

* Continued from the January, 1916, number, p. 65. 
70 See Article III of the Treaty of Paris, supra. 
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of liberation. There were those at that time who believed that the 
United States must not give back to Spain any portion of the earth in 
which to continue her abominable misrule; they thought that the 
United States had contracted a moral duty before the world to annex 
every bit of these portions although this meant to enter upon an im- 
mense adventure of incalculable possibilities. 

"It is, in a word," said an editorial in the New York Sun, according 
to Mr. Hall, 71 "for the interest of the whole civilized world that all of 
Spain's colonies, with the possible exception of the Canaries, should 
be turned over to us. It is for the world's interest because, in her hands, 
they always have been, and always would be, a menace to the general 
peace." In an address delivered by a very distinguished American at 
the laying of the cornerstone of the new State Capitol of Pennsylvania, 
he said : 

Call it imperialism, if you will, but it is not the imperialism that is 
inspired by the lust of conquest. It is the higher and nobler imperialism 
that voices the sovereign power of the nation and demands the exten- 
sion of our flag and authority over the provinces of Spain, solely that 
"government of the people, by the people and for the people shall not 
perish from the earth." 

As a practical proposition it was impossible to concede to those islands 
the guarantees and privileges, which, upon the acquisition, were ipso 
facto secured to them by the Constitution of the United States. A com- 
munity of interests and a desire to commingle were entirely lacking 
between some of these peoples and the Americans, and their wholesale 
immigration into this country would have created a serious situation. 
It seemed entirely out of the question to admit to the privilege of Amer- 
ican citizenship the un-Christian, the semi-savage and nondescript 
tribes which compose a large proportion of the native population of the 
Philippine Islands. It was evident that these tribes ought not to be 
permitted to enter into and constitute an integral part, and influence 
the political, social and economical life, of this highly developed and 
civilized country, and that the nation ought to be protected against all 
possible complications arising out of their hurried acquisition. 

On the other hand, owing to the peculiar and strange conditions 

71 Hall, op. tit. 
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prevailing in those islands, it was thought impracticable, and even 
injurious to the best interests of their people, to undertake their gov- 
ernment according to and in conformity with American constitutional 
principles and theories; that any attempt that should be made in this 
direction would necessarily result in a collapse of the whole govern- 
mental structure which Spain had been so laboriously constructing 
during so many years of political blunders and misrule; and that such 
collapse would perforce bring about a state of general confusion which 
must needs result in material injury not only to the islands and their 
inhabitants, but also to the success of American government there. 

It was therefore of the greatest importance that the government 
should be given absolutely free hand to deal with the islands and peo- 
ples in the manner and form that would best answer to the necessities 
of the moment. It was of the greatest importance that the government 
should be in a position not only to solve every conceivable problem or 
difficulty that should be presented in respect to the administration, 
government or control of the islands and their inhabitants as it should 
be deemed most advisable or convenient, according to the particular 
circumstances of the case, but also to regulate, if necessary, the entrance 
of such peoples into the United States. 

It was quite sure, however, that these desirable results could not be 
achieved unless in some way or other such action of the government 
was grounded upon a more or less strong shading of legal sanction, and 
the question, therefore, narrowed itself to the problem of devising some 
scheme, some means, some plausible reason, even if a reason of art, to 
thwart the legal, the natural, the logical effects of the acquisition. 

The fact that the Philippines continued in a state of revolt after the 
formal cession of the archipelago by Spain to the United States, although 
there may have been some hints to that effect from high authority at 
the time, was not considered strong enough or sufficient. It was a rea- 
son too precarious and unstable. The state of revolt could not prevent 
of itself the incorporation of the islands and their heterogeneous in- 
habitants into the national unit as part of the territory and people of the 
United States. A rebellion is a fact of an internal character in itself, 
and the most that it can give rise to is a suspension of the constitutional 
guarantees. It could not bar or destroy the relations legally created 
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by the fact of the acquisition. And besides, assuming that such rela- 
tions were suspended during the uncertain period of the rebellion, the 
reason still would have been precarious; for the rebellious elements 
might be subdued at any time. The exclusion, if that name can be 
properly applied to the object in view, had to be founded on more 
solid and permanent grounds. 

It is an interesting fact that while Porto Rico and the Philippines 
are exactly antipodes, and there is no good earthly reason why they 
should be joined and put up together in the same wrapper like two 
chattels of the same description, it soon became apparent that any rule 
that should be framed with the purpose of evading the effects of the 
acquisition in the Philippines must constitute either an unwarrantable 
discrimination against those islands or subject Porto Rico to the same 
fate. This was considered so simply because having been acquired 
under the same grant from Spain, their legal status was identically 
the same, and therefore, in contemplation of law they could not be 
differentiated from each other in respect to the doctrines that should 
be worked out in order to effect the exclusion. Discrimination, of 
course, was apt to prove too severe a test for the whole project, and 
mainly for this reason it had to be abandoned. As it was impracticable 
to make the exclusion refer only to the Philippines, it became then a 
case of necessity to have civilized and Christian Porto Rico follow the 
same undesirable fate of those distant and decidedly oriental islands. 
Furthermore, as the gods would have it, Porto Rico, the trusting and 
confiding little island of the Caribbean, was used as the "experimental 
station" for testing the novel schemes which, if legitimated, were to 
be applied seriously in the Philippine Islands or elsewhere. 

It is true that it was a matter of the greatest national importance 
to guard against the innumerable possibilities attending the acquisition 
of distant and noncontiguous territories inhabited by alien races differ- 
ing from the American people in many important respects; but as 
neither the Constitution nor the act of cession contained in this par- 
ticular any provision which might operate to prevent the logical results 
of the acquisition from taking effect, opinions differed even among the 
most learned and experienced in these matters, not only as to the feasi- 
bility of the exclusion after the acquisition, but also as to the legal doc- 
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trines that would have to be laid down in order to achieve the results 
desired. 

It is no wonder, therefore, that the new doctrine which was at last 
imperfectly developed should be wrapped up in a mass of judicial un- 
certainties which becloud and obscure the effects of the acquisition and 
place Porto Rico and the Porto Bicans in a strange and anomalous con- 
dition, subversive of American institutions and revolting to their sense 
of self-respect and amour propre. 

According to this new doctrine it became possible to hold, without 
any of the dangers and inconveniences apprehended, not only the 
Philippine Islands, but any other territories and peoples that might be 
acquired in the future by the United States, whether as a result of suc- 
cessful wars or by more peaceful means, which necessity or conven- 
ience might suggest for the gradual development of what Chief Justice 
Marshall was pleased to call the American Empire. Being held as 
something separate and distinct from the territory and people of the 
United States, such territories and peoples, under this doctrine, may be 
managed and governed according to the given policy of the govern- 
ment, without regard to constitutional provisions which might hinder, 
obstruct or render impossible the carrying out of such policy in whole 
or in part. 

But, however desirable these results might be in respect to the Philip- 
pine Islands or other territories of a similar structure, the fact can not 
be concealed that as regards Porto Rico they constitute a grievous 
injustice. 

As it is, this doctrine deprives Porto Rico and the Porto Ricans of 
their legitimate status before the world and within the nation as an 
integral part of the territory and people of the United States, and being 
denied the benefits of the Constitution, their condition resembles in a 
great measure that under which they were held during the military 
regime prior to the ratification of the Treaty of Paris, which marked 
the completion of the acquisition. They are indeed, by virtue of the 
Constitution, subject to the legislative authority of Congress instead 
of being subject to that of the President, as commander-in-chief of the 
army, as was the case during the military regime; but so long as the 
Constitution is held not to control the legislative action of Congress in 
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dealing with the newly acquired territories, before they are formally 
declared to be incorporated into the territorial unity of the United 
States, there is not much difference between the powers which Congress 
might exercise over them and those which the President, as commander- 
in-chief of the army, might make use of in any given territory placed 
under the military authority of the United States. 

Under the new doctrine, Porto Rico and the Porto Ricans would 
seem to be considered as a peculiar sort of acquisition, with which, 
apparently, the government can do as it pleases, with no other protec- 
tion for them against misuse or abuse of power by Congress than " cer- 
tain principles of natural justice inherent in the Anglo-Saxon char- 
acter," and the remark that they are not to be regarded as "subject to 
an unrestricted power on the part of Congress to deal with them upon 
the theory that they have no rights which it is bound to respect." 

But over and above all the existing uncertainty and confusion upon 
the subject, it is obvious, however, that by the acquisition, the rela- 
tions between the United States and Porto Rico underwent an extraor- 
dinary change from the point of view of both international law and 
the Constitution, and whether for better or for worse, whatever the 
present state of things in regard to Porto Rico may be, that change 
has given rise to new rights, to new duties, and to new obligations, 
which, although involved in considerable doubt, neither the United 
States nor Porto Rico can shun, annul or avoid. 

3. THE INSULAR CASES AND THE STATUS OF PORTO RICO 

From the Porto Rican point of view it is really a pity that when 
called upon to decide the issues involved in the Insular Cases, the 
Supreme Court, apparently, could not avoid indulging in the considera- 
tion of the political aspect of the problems which at that time were 
uppermost in the minds of the American people. This was so, probably, 
because at times that highly respected tribunal, by virtue of its ex- 
traordinary jurisdictional powers over the legislative and executive de- 
partments of government, feels constrained to consider matters and 
arguments which are not strictly judicial as controlling reasons for their 
decision. Hence the diversified division of opinions among its venerable 
and illustrious members in those now famous cases. If the judges who 
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sat in those cases could have detached themselves from the vexing 
puzzles presented by the acquisition of the Philippine Islands, there 
would have been, perhaps, in our estimation, more harmony and uni- 
formity in their opinions and, consequently, less ambiguity as to the 
real place which Porto Rico and the Porto Ricans occupy in the great 
American family. 

The leading judgments in the Insular Cases referring to Porto Rico 
correspond to four different stages in the relations between that coun- 
try and the United States, and may be conveniently grouped in the 
following order: 

Dooley v. United States. 72 This case relates to the recovery of cer- 
tain duties exacted and paid under protest at the port of San Juan, 
the capital of the island, upon several consignments of merchandise 
imported into Porto Rico from New York between July 26, 1898, and 
May 1, 1900, under the terms of a proclamation of General Miles of 
that date, directing the exaction of the former Spanish and Porto Rican 
duties, under a customs tariff for Porto Rico proclaimed by order of 
the President on August 19, 1898, and under an amended customs 
tariff promulgated January 20, 1899, also by order of the President. 

By referring to the first part of this article 73 it will be noticed that 
the collection of these duties took place during the whole period of 
military activities of the United States forces in the island, comprising 
the military invasion and occupation and the military regime after the 
formal acquisition of the island, but prior to the taking effect, May 1, 
1900, of the law already mentioned 74 temporarily providing " revenues 
and a civil government for Porto Rico, and for other purposes," ap- 
proved April 12, 1900, and commonly known as the Foraker Act. 

This period of military activities, although apparently resting upon 
the same legal foundations throughout its whole duration, is, however, 
as already suggested, 75 very sharply divided, in contemplation of law, 
by the exchange of ratifications of the Treaty of Paris, into two dif- 
ferent parts which must be distinguished from each other. This is 

72 182 U. S. 222. 

73 This Journal, Oct. 1915, pp. 887, 900, 906. 

74 Ibid., p. 911. 

76 Ibid., pp. 908 et seq. 
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obviously so when it is considered that by the formal ratification of 
that treaty the cession of Porto Rico by Spain to the United States 
was solemnly and completely effected. The first part of this rather 
short military period comprised the military invasion and occupation 
of the island, and during it the relation between the United States and 
Porto Rico, as already observed, 76 was international in character and 
had to be governed by the laws of war relating to the invasion and 
military occupation of foreign territory by a hostile army, which must 
make every necessary provision for the carrying on of government and 
its necessary agencies. 

In the case under consideration the court recognized the distinction 
which we have just noted and held that as to the duties exacted by the 
military authorities of the United States during the first part of the 
period of military activities in the island, they had been properly and 
legally exacted under the war power, and to this all the Judges unani- 
mously assented, for the reason that Porto Rico was, at that time, 
foreign territory in the military possession of the United States. 

Commenting upon the case of Cross v. Harrison 77 on this subject 
the court said: 

Upon this point that case differs from the one under consideration 
only in the particular that the duties were levied in Cross v. Harrison 
upon goods imported from foreign countries into California, while in 
the present case they were imported from New York, a port of the con- 
quering country. This, however, is quite immaterial. The United 
States and Porto Rico were still foreign countries with respect to each 
other, and the same right which authorized us to exact duties upon mer- 
chandise imported from Porto Rico to the United States authorized the 
military commander in Porto Rico to exact duties upon goods imported 
into that island from the United States The fact that, notwithstand- 
ing the military occupation of the United States, Porto Rico remained 
a foreign country within the revenue laws is established by the case of 
Fleming v. Page, 9 How. 603, in which we held that the capture and 
occupation of a Mexican port during our war with that country did 
not make it a part of the United States, and that it still remained a 
foreign country within the meaning of the revenue laws. The right to 
exact duties upon goods imported into Porto Rico from New York arises 
from the fact that New York was still a foreign country with respect 

76 This Journal, Oct. 1915, pp. 901 el seg. 
77 16 How. 164. 
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to Porto Rico, and from the correlative right to exact at New York 
duties upon merchandise imported from that island. 

The harmony of the court disappears, however, when it comes to 
deal with the second part of the military period, that is to say, with 
that portion of the case which relates to import duties laid and paid 
during the military regime following the exchange of ratifications of 
the Treaty of Paris. 

In announcing the majority opinion of the court upon this particular 
subject, Mr. Justice Brown said: 

Different considerations apply with respect to duties levied after the 
ratification of the treaty and the cession of the island to the United 
States. Porto Rico then ceased to be a foreign country, and, as we have 
just held in De Lima v. Bidwell, the right of the collector of New York 
to exact duties upon imports from that island ceased with the exchange 
of ratifications. We have no doubt, however, that, from the necessities 
of the case, the right to administer the government of Porto Rico con- 
tinued in the military commanders after the ratification of the treaty, 
and until further action by Congress. Cross v. Harrison, above cited. 
At the same time, while the right to administer the government con- 
tinued, the conclusion of the treaty of peace and the cession of the 
island to the United States were not without their significance. By 
that act Porto Rico ceased to be a foreign country, and the right to 
collect duties upon imports from that island ceased. We think the cor- 
relative right to exact duties upon importations from New York to 
Porto Rico also ceased. The spirit as well as the letter of the tariff 
laws admit of duties being levied by a military commander only upon 
importations from foreign countries; and while his power is necessarily 
despotic, this must be understood rather in an administrative than 
in a legislative sense. 

Then he proceeds to consider the limitations imposed upon the legis- 
lative powers of military commanders in the conquered territory and 
concludes his remarks by saying: 

Without questioning at all the original validity of the order imposing 
duties upon goods imported into Porto Rico from foreign countries, 
we think the proper construction of that order is> that it ceased to apply 
to goods imported from the United States from the moment the United 
States ceased to be a foreign country with respect to Porto Rico, and 
that until Congress otherwise constitutionally directed, such merchan- 
dise was entitled to free entry. An unlimited power on the part of the 
Commander-in-Chief to exact duties upon imports from the States 
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might have placed Porto Rico in a most embarrassing situation. The 
ratification of the treaty and the cession of the island to us severed her 
connection with Spain, of which the island was no longer a colony, and 
with respect to which she had become a foreign country. The wall of 
the Spanish tariff was raised against her exports, the wall of the military 
tariff against her imports, from the mother country. She received no 
compensation from her new relations with the United States. If her 
exports, upon arriving there, were still subject to the same duties as 
merchandise arriving from other foreign countries, while her imports 
from the United States were subjected to duties prescribed by the 
Commander-in-Chief, she would be placed in a position of practical 
isolation, which could not fail to be disastrous to the business and 
finances of the island. It had no manufactures or markets of its own, 
and was dependent upon the markets of other countries for the sale of 
her productions of coffee, sugar and tobacco. In our opinion the au- 
thority of the President as Commander-in-Chief to exact duties upon 
imports from the United States ceased with the ratification of the treaty 
of peace, and her right to the free entry of goods from the ports of the 
United States continued until Congress should constitutionally legislate 
upon the subject. 

The dissenting opinion was forcefully voiced by Mr. Justice White, 
and with him concurred Mr. Justice Gray, Mr. Justice Shiras and 
Mr. Justice McKenna. By a refined and vigorous reasoning, following 
the lines laid down by him in Downes v. Bidwell, which will be con- 
sidered hereafter, he makes evident the conclusion that as long as Porto 
Rico is in a position where it is subject to the power of Congress to levy 
an impost tariff duty on merchandise coming from that island into the 
United States, it must be held to be a foreign country, not interna- 
tionally, but within the meaning of the tariff laws of the United States. 
He also took the view that such laws did not apply to Porto Rico with- 
out Congressional action; in fact, he said: 

I cannot conceive that under the provisions of the Constitution 
conferring upon Congress the power to raise revenue that consequences 
such as would flow from immediately putting in force in Porto Rico 
the revenue laws of the United States could constitutionally be brought 
about without affording to the Congress the opportunity to adjust the 
revenue laws of he United States to meet the new situation. 

De Lima v. Bidwell. 78 This was an action against the collector of 
the port of New York to recover duties alleged to have been illegally 

78 182 U. S. 1. 
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exacted and paid under protest, upon certain importations of sugar 
from San Juan in the Island of Porto Rico, during the autumn of 1899, 
and subsequent to the cession of the island to the United States. 

The question raised in this case was different from the one presented 
in the second part of the Dooley case, which we have just considered. 
In that case the duties were exacted at the port of San Juan upon mer- 
chandise imported from New York, under customs tariffs proclaimed 
by order of the President, as commander-in-chief of the military forces 
of the United States in control of the island. In this case the duties 
were exacted at the port of New York upon merchandise imported from 
Porto Rico, under a general tariff act of Congress of July 24, 1897, 79 
commonly known as the Dingley Act, the first section of which pro- 
vides "that on and after the passage of this act, unless otherwise spe- 
cially provided for in this act, there shall be levied, collected, and paid 
upon all articles imported from foreign countries, and mentioned in 
the schedules herein contained, the rates of duty which are, by the 
schedules and paragraphs, respectively prescribed." The question 
therefore was not, as in the Dooley case, whether the customs tariffs 
for Porto Rico of August 19, 1898, and February 1, 1899, prescribed by 
the President, as commander-in-chief, continued in effect for the im- 
position of duties upon merchandise imported into Porto Rico from 
the United States after April 11, 1899, the date of the formal exchange 
of ratifications of the Treaty of Paris, and the cession of the island to 
the United States, but rather whether an Act of Congress imposing 
certain duties upon merchandise imported into the United States from 
"foreign countries" had application to goods imported from Porto 
Rico after such formal exchange of ratifications of the treaty and com- 
plete acquisition of the island by the United States. 

In so far, however, as the decision in both cases is controlled by the 
same ultimate conclusion as to the status of Porto Rico with respect 
to the tariff laws of the United States, the distinction is more apparent 
than real. In the Dooley case, for instance, the primary question was 
whether the President, as commander-in-chief, had authority to impose 
any duties at all upon merchandise imported from New York into 
Porto Rico. Prior to the ratification of the treaty the powers of the 

79 30 Stat. 151, ch. 11. 
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President, as commander-in-chief, were unlimited in the sense that 
he could exact any impost duty that he saw fit upon any merchandise 
coming into the island from anywhere, simply because, as already stated, 
at that time, Porto Rico was a foreign territory in the military posses- 
sion — not within the sovereignty — of the United States. After the 
acquisition, however, the military powers of the President in this re- 
spect were restricted to the imposition of duties upon merchandise im- 
ported into the island from foreign countries only; for, as said by Mr. 
Justice Brown in that case, "the spirit as well as the letter of the tariff 
laws admit of duties being levied by a military commander only upon 
importations from foreign countries." And this, of course, made the 
decision of the case turn upon the question whether Porto Rico was a 
"foreign country" within the meaning of the tariff laws of the United 
States, the same as in the De Lima case, now under consideration. 
Said Mr. Justice Brown in this case: 

A foreign country was defined by Mr. Chief Justice Marshall and 
Mr. Justice Story to be one exclusively within the sovereignty of a 
foreign nation, and without the sovereignty of the United States. The 
status of Porto Rico was this: The island had been for some months 
under military occupation by the United States as a conquered country, 
when, by the second article of the treaty of peace between the United 
States and Spain, signed December 10, 1898, and ratified April 11, 1899, 
Spain ceded to the United States the Island of Porto Rico, which has 
ever since remained in our possession, and has been governed and ad- 
ministered by us. If the case depended solely upon these facts, and the 
question were broadly presented whether a country which has been 
ceded to us, the cession accepted, possession delivered, and the island 
occupied and administered without interference by Spain or any other 
Power, was a foreign country or domestic territory, it would seem that 
there could be as little hesitation in answering this question as there 
would be in determining the ownership of a house deeded in fee simple 
to a purchaser who had accepted the deed, gone into possession, .paid 
taxes and made improvements without }et or hindrance from his vendor. 
But it is earnestly insisted by the government that it never could have 
been the intention of Congress to admit Porto Rico into a customs 
union with the United States, and that, while the island may be to a 
certain extent domestic territory, it still remains a "foreign country" 
under the tariff laws, until Congress has embraced it within the general 
revenue system. 

After reviewing a number of cases previously decided by the Supreme 
Court, involving questions of this character, and certain regulations of 
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the executive departments relating to the only possessions in connec- 
tion with which the question of the status of newly acquired territory 
previous to any action by Congress had arisen, and which were sup- 
posed to favor the contention of the government, as well as the con- 
struction put upon this question by Section 2 of the Foraker Act which 
makes a distinction between foreign countries and Porto Rico by en- 
acting that the same duties shall be paid upon "all articles imported 
into Porto Rico from ports other than those of the United States, which 
are required by law to be collected upon articles imported into the 
United States from foreign countries," he said: 

From this resume of the decisions of this court, the instructions of the 
executive departments, and the above Act of Congress, it is evident 
that, from 1803, the date of Mr. Gallatin's letter, to the present time, 
there is not a shred of authority, except a dictum in Fleming v. Page 
(practically overruled in Cross v. Harrison), for holding that a district 
ceded to and in the possession of the United States remains for any pur- 
pose a foreign country. * * * The practice of the executive depart- 
ments, thus continued for more than half a century, is entitled to great 
weight, and should not be disregarded nor overturned except for cogent 
reasons, and unless it be clear that such construction be erroneous. But 
were this presented as an original question we should be impelled irre- 
sistibly to the same conclusion. 

Then he proceeded to emphasize the importance and binding force 
of a treaty as being, constitutionally, placed upon the same footing 
and made of like obligation, with an act of legislation, and said that one 
of the ordinary incidents of a treaty is the cession of territory. It is 
not too much to say it is the rule, rather than the exception, that a 
treaty of peace, following upon a war, provides for a cession of territory 
to the victorious party; that the territory thus acquired is acquired as 
absolutely as if the annexation were made, as in the case of Texas and 
Hawaii, by an act of Congress. 

"It follows from this," he said, "that by the ratification of the Treaty 
of Paris the island became territory of the United States — although not 
an organized territory in the technical sense of the word." 

That the territory thus acquired is subject to the legislative authority of 
Congress is made apparent by the court; in fact Mr. Justice Brown said : 

It is an authority which arises, not necessarily from the territorial 
clause of the Constitution, but from the necessities of the case, and 
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from the inability of the States to act upon the subject. Under this 
authority Congress may deal with territory acquired by treaty; may 
administer its government as it does that of the District of Columbia; it 
may organize a local territorial government; it may admit it as a State 
upon an equality with other States; it may sell its public lands to in- 
dividual citizens or may donate them as homesteads to actual settlers. 
In short, when once acquired by treaty, such territory belongs to the 
United States, and is subject to the disposition of Congress. 

Then he went on to say that territory thus acquired can remain a 
foreign country under the tariff laws only upon one of two theories; 
either that the word "foreign" applies to such countries as were foreign 
at the time the statute was enacted, notwithstanding any subsequent 
change in their condition, or that they remain foreign under the tariff 
laws until Congress has formally embraced them within the customs 
union of the States. The first theory, he said, was obviously untenable, 
because while a statute is presumed to speak from the time of its enact- 
ment, it embraces all such persons or things as subsequently fall within 
its scope, and ceases to apply to such as thereafter fall without its scope. 
"So when the Constitution of the United. States declares in Article I, 
sec. 10, that the States shall not do certain things, this- declaration 
operates not only upon the thirteen original States, but upon all who 
subsequently become such; and when Congress places certain restric- 
tions upon the powers of a territorial legislature, such restriction ceases 
to operate the moment such territory is admitted as a State." By 
parity of reasoning, he said, a country ceases to be foreign the instant 
it becomes domestic. "So, too, if Congress saw fit to cede one of its 
newly acquired territories (even assuming that it had the right to do 
so) to a foreign Power, there could be no doubt that from the day of 
such cession and the delivery of possession, such territory would be- 
come a foreign country, and be reinstated as such under the tariff laws. 
Certainly no Act of Congress would be necessary in such case to declare 
that the laws of the United States had ceased to apply to it." Reverting 
to the other alternative of his proposition, he said: 

The theory that a country remains foreign with respect to the tariff 
laws until Congress has acted by embracing it within the Customs 
Union, presupposes that a country may be domestic for one purpose 
and foreign for another. It may undoubtedly become necessary for 
the adequate administration of a domestic territory to pass a special 
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act providing the proper machinery and officers, as the President 
would have no authority, except under the war power, to administer 
it himself; but no act is necessary to make it domestic territory if once 
it has been ceded to the United States. * * * This theory also 
presupposes that territory may be held indefinitely by the United States; 
that it may be treated in every particular, except for tariff purposes, 
as domestic territory; that laws may be enacted and enforced by officers 
of the United States sent there for that purpose; that insurrections may 
be suppressed, wars carried on, revenues collected, taxes imposed; in 
short, that everything may be done which a government can do within 
its own boundaries, and yet that the territory may still remain a foreign 
country. That this state of things may be continued for years, for a 
century even, but that until Congress enacts otherwise, it still remains 
a foreign country. To hold that this can be done as matter of law we 
deem to be pure judicial legislation. We find no warrant for it in the 
Constitution or in the powers conferred upon this court. It is true the 
nonaction of Congress may occasion a temporary inconvenience; but 
it does not follow that courts of justice are authorized to remedy it by 
inverting the ordinary meaning of words. 

If an act of Congress be necessary to convert a foreign country into 
domestic territory, the question at once suggests itself, what is the char- 
acter of the legislation demanded for this purpose? Will an act appro- 
priating money for its purchase be sufficient? Apparently not. Will 
an act appropriating the duties collected upon imports to and from 
such country for the benefit of its government be sufficient? Appar- 
ently not. Will acts making appropriations for its postal service, for 
the establishment of lighthouses, for the maintenance of quarantine 
stations, for erecting public buildings, have that effect? Will an act 
establishing a complete local government, but with the reservation of 
a right to collect duties upon commerce, be adequate for that purpose? 
None of these, nor all together, will be sufficient, if the contention of he 
Government be sound, since acts embracing all these provisions have 
been passed in connection with Porto Rico, and it is insisted that it is 
still a foreign country within the meaning of the tariff laws. We are 
unable to acquiesce in this assumption that a territory may be at the 
same time both foreign and domestic. 

In conclusion, the court was of opinion that at the time these duties 
were levied Porto Rico was not a foreign country within the meaning 
of the tariff laws, but a territory of the United States, that the duties 
were illegally exacted and that the plaintiffs were entitled to recover 
them. 

Mr. Chief Justice Fuller, Mr. Justice Harlan, Mr. Justice Brewer 
and Mr. Justice Peckham concurred in this opinion without adding a 
single remark to it. 



RELATIONS BETWEEN UNITED STATES AND PORTO RICO 327 

Mr. Justice McKenna, with whom concurred Mr. Justice Shiras and 
Mr. Justice White, delivered a dissenting opinion, in which, to begin 
with, he refutes the contention that in order to settle the controversy 
in this litigation it was enough to settle whether Porto Kico was foreign 
country or domestic territory, "to use the antithesis of the opinion of 
the court," and, outlining the same reasoning for the doctrines in the 
Downes case, he asks whether these expressions "foreign" or "domes- 
tic" are to be taken abstractly and unqualifiedly — to the full extent 
that those words implied — or limitedly, in the sense that the word "for- 
eign" is used in the customs laws of the United States. "If abstractly," 
he says, " the case turns upon a definition, and the issue becomes single 
and simple. If at the time the duties, which are complained of, were 
levied, Porto Rico was as much a foreign country as it was before the 
war with Spain, if it was as much domestic territory as New York now 
is, there would be no serious controversy in the case. If the former, 
the terms and the intention of the Dingley Act would apply. If the 
latter, whatever its words or intentions, it could not be applied. Be- 
tween these extremes there are other relations, and that Porto Rico 
occupies one of them and its products hence were subject to duties 
under the Dingley Tariff Act can be demonstrated." 

Then he proceeds to discuss the statements of the court and refers at 
great length to the cases of Fleming v. Page, United States v. Rice, and 
Cross v. Harrison, examined by the court, and reaches the conclusion 
that Porto Rico did not become territory of the United States by the 
mere effect of the treaty and its ratification, and that congressional 
action was necessary before it could become incorporated as a part of 
the territory of the United States and thereby cease to be foreign so 
far as the revenue laws of the United States were concerned. 

Mr. Justice Gray wrote a separate dissenting opinion in which he 
merely said that he was compelled to dissent from the judgment in this 
case, because it appeared to him irreconcilable with the unanimous 
opinion of the court in Fleming v. Page and with the opinion of the 
majority of the justices in the case, the same day decided, of Downes v. 
Bidwell. 

Pedro Cap6-Rodriguez. 

(To be continued in the next number.) 



